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Latest HLJ 2025 (HP)(1) 27In the High Court of Himachal Pradesh, Shimla.

Civil Revision No.180 of 2022

Civil Procedure Code, 1908 Section–152–Amendment of judgments,decrees or
orders–Maintainability–Application dismissed by trialcourt–The trial court decreed the suit in
favor of the plaintiffs but didnot explicitly mention the proforma defendants in the relief
granted–Whether the omission of the proforma defendants in the relief portionof the judgment
and decree constitutes a clerical or arithmeticalmistake correctable under Section 152
CPC–Held–Yes–That, theplaintiffs' claim and evidence acknowledged the proformadefendants'
ownership rights–Further held-An omission in ajudgment or decree that is accidental and does
not affect the meritsof the case can be corrected under Section 152 CPC, suchcorrections are
permissible–Application maintainable. (Para 22)Cases referred:

(1) ‘Dwaraka Das vs. State of M.P. and Another’, (1999) 3 SCC 500.Parties represented
by:For the Petitioners: Mr. Sudhir Thakur, Senior Advocate, with Mr.Somesh Sharma,
Advocate.For the Respondents: Respondents No.1 and 2 are ex parte, Mr. RohitSharma,
Deputy Advocate General, for respondents No.3 and 4.2025 Parmod Singh & Ors V/s Jitender
Singh & Ors. 27

Virender Singh, Judge:- The petitioners are before this Court, by way ofthe present Civil
Revision, which has been filed under Section 115 of the CivilProcedure Code (hereinafter
referred to as the ‘CPC’), against the order dated22.09.2022, passed by the Court of learned
Civil Judge, Nahan, District Sirmaur,H.P. (hereinafter referred to as the ‘trial Court’), in CMA
No.200/2022 in Civil SuitNo.86/1 of 2012, decided on 16.01.2015, titled as ‘Jitender Singh &
Anr. Vs. Stateof H.P. & Ors.’.

2. By way of the said order dated 22.09.2022, the application, filed underSection 152 of CPC,
for getting a clerical/typing error in the judgment and decreepassed in Civil Suit No.86/1 of 2012
dated 16.01.2015 corrected, moved by thepresent petitioners, has been ordered to be
dismissed, by the learned trial Court.

3. The applicants (petitioners herein) were impleaded as proformadefendants, in Civil Suit
No.86/1 of 2012, which had been filed by respondentsNo.1 and 2, against respondents No.3
and 4.

4. For the sake of convenience, the parties to the present lis are,hereinafter referred to, in the
same manner, as were, referred to, by the learnedtrial Court.

5. The facts, in brief, as borne out from the record, are as under:-

6. The plaintiffs had filed a suit for declaration with consequential relief ofpermanent/mandatory
injunction and possession. The suit was filed by theplaintiffs, on the ground that the plaintiffs,
along with predecessor of proformadefendants late Sh. Surinder Singh, were the exclusive
owners in possession ofthe suit land.

7. In the said suit, only defendants No.1 and 2 had contested the suit,whereas, proforma
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defendants had filed the written statement, admitting the entirecase of the plaintiffs.

8. From the pleadings of the parties, following issues were framed, by thelearned trial Court,
vide order dated 21.05.2014:-

“1. Whether the plaintiffs and proforma defendants are exclusiveowners of the suit land as
alleged? OPP

2. Whether the defendants have established a police post Katcha Tank onthe suit land and
fenced the vacant land without acquiring the same inaccordance with law and without paying
compensation to the owners asalleged? OPP

3. Whether the suit is bad for non-joinder of necessary parties? OPD

4. Whether Sh. Dalganjan Singh and Rajinder Singh gifted the suit land tothe police department
to establish and run police post and also gaveirrevocable licence to the police department
before 1960 as alleged? OPD

 

5. Whether the suit is time barred? OPD

6. Whether the plaintiffs are estopped to file the present suit by their act,conduct and
acquiescence? OPD

7. Relief.”

9. After framing of the issues, parties to the lis were directed to adduceevidence.

10. Thereafter, both the parties have led oral, as well as, documentaryevidence. Thereafter, the
learned trial Court has decreed the suit, by decidingissues No.1 and 2, in affirmative, in favour
of the plaintiffs and issues No.4 to 6 innegative, against the defendants and in favour of the
plaintiffs, by granting thefollowing relief to the plaintiffs:-

“21. In wake of discussion made above while deciding the precedingissues, the suit filed by the
plaintiffs is decreed. A decree of declaration ispassed qua the suit property comprising of
Khata/Khatauni No.59 min/89,Khasra Nos.19, 20, 21 and 22, measuring 359-84 sq. mts.,
situated atMohalla Chakrera, Muhal Nahan, District Sirmaur, H.P., in favour of theplaintiffs and
the defendants are directed to hand over the vacantpossession of the suit property to the
plaintiffs within a period of threemonths from the date of the order. They are further restrained
by way ofpermanent prohibitory injunction from causing any interference in it. Letdecree-sheet
be prepared accordingly and the file, after due completion,be consigned to Record room.”

11. Thereafter, the applicants, who were arrayed as proforma defendants,had filed an
application, under Section 152 of CPC, for correcting thetyping/clerical error in judgment and
decree dated 16.01.2015, on the ground thatin the said judgment and decree, there is no
reference with regard to the relief infavour of proforma defendants No.3 to 7, whereas,
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according to them, the plaintiffshad asserted their claim, on the basis of the fact that the suit
land was owned andpossessed by the plaintiffs and the predecessorin-interest of the
proformadefendants.

12. According to the pleadings, made by the proforma defendants, the saiderror has come to
the notice of the proforma defendants, when the execution of thedecree was challenged, before
this Court.

13. On the basis of the above facts, proforma defendants had prayed thatthe said application
may be allowed by adding the line ‘in favour of the plaintiffsand proforma defendants No.3 to 7,
instead of ‘in favour of the plaintiffs’.

14. When, put to notice, the said application has been contested byrespondents No.1 and 2, by
taking the preliminary objections that the application isnot maintainable, as, the prayer, made in
the application, does not fall, within thedefinition of ‘Section 152 of CPC’, whereas, learned
counsel for the plaintiffs had2025 Parmod Singh & Ors V/s Jitender Singh & Ors. 29

made a statement that he has no objection, if the said application is allowed, asprayed for.

15. The learned trial Court, after hearing learned counsel for both theparties, had dismissed the
application, vide order dated 22.09.2022. Relevantportion of the said order is reproduced, as
under:-“7. Certified copy of the judgment and decree passed in civil suit No.86/1of 2012 is on
record and a perusal of the same reveals that this court afterappreciating the evidence in detail
has passed the said judgment anddecree and nonmentioning of names of pro forma defendants
in the reliefparagraph bearing No.21 has been done on merit and does not appear tobe a
clerical or arithmetical mistake which can be corrected by resorting toprovision of Section 152 of
The Code of Civil Procedure, 1908. The propercourse of action for the applicants/pro forma
defendants is to file an appealagainst the said judgment and decree. With these observations, I
deem itfit to dismiss the present application and the same stands disposed ofaccordingly. Be
tagged with main case file after registration and duecompletion.”

16. The factual position, which emerges out, in this case, is not in dispute.Paragraph 1 of the
plaint is reproduced, as under:-

“1. That the plaintiffs along with predecessor of proforma defendants LateShri Surinder Singh
were the exclusive owners in possession of the landcomprised of Khata Khatauni No.59 min/89,
Khasra Numbers 19, 20, 21 &22, measuring 359- 84 sq. mts, situated at Mohalla Chakrara,
MuhalNahan, District Sirmaur, H.P., as per extract of jamabandi for the year2008-2009.”

17. The proforma defendants, in the present case, had filed the admittedwritten statement.
Even, in the affidavit, tendered by plaintiff No.1-Jitender Singh,as Ex.PW-1/A, the material fact
has been mentioned, in para No.1 of the affidavit,which is reproduced, as under:-

“1. That the deponent, plaintiff No.2 and predecessor of proformadefendants Late Shri Surinder
Singh were the exclusive owners inpossession of the land comprised in Khata Khatauni No.59
min/89, KhasraNumbers 19, 20, 21 & 22, total measuring 359-84 sq. mts, situated atMohalla
Chakrara, Tehsil Nahan, District Sirmaur, H.P.”
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18. The tone and tenor of the cross-examination of the plaintiffs, to theDWs, also demonstrates
that the plaintiffs, in this case, have sought the relief,along with proforma defendants.

19. In this background, the material question now arises for determination,before this Court, is
about the fact, as to whether the learned trial Court has falleninto an error, while dismissing the
application, under Section 152 of CPC. 20. TheHon’ble Supreme Court, in case ‘Dwaraka Das
Vs. State of M.P. and Another’,reported in (1999) 3 Supreme Court Cases 500, has elaborately
discussed theaforesaid question and held, as under:-

“6. Section 152 C.P.C. provides for correction of clerical arithmeticalmistakes in judgments,
decrees or orders or errors arising therein from anyaccidental slip or omission. The exercise of
this power contemplates thecorrection of mistakes by the Court of its ministerial actions and
does notcontemplate of passing effective judicial orders after the judgment, decreeor order. The
settled position of law is that after the passing of thejudgment, decree or order, court or the
tribunal becomes functus officioand thus being not entitled to vary the terms of the judgments,
decreesand orders earlier passed. The correction contemplated are of correctingonly accidental
omission or mistakes and not all omissions and mistakeswhich might have been committed by
the Court while passing thejudgment, decree or order. The omission sought to be corrected
whichgoes to the merits of the case is beyond the scope of Section 152 forwhich the proper
remedy for the aggrieved party is to file appeal or reviewapplication. It implies that the Section
cannot be pressed into service tocorrect an omission which is intentional, how erroneous that
may be. It hasbeen noticed that the courts below have been liberally construing andapplying the
province of Sections 151 and 152 of the CPC even afterpassing of effective order in the Us
pending before them. No Court canunder the cover of the aforesaid sections modify, alter or
add to the termsof its original judgment, decree or order. In the instant case, the trial courthad
specifically held the respondents-State liable to pay future interestonly despite the prayer of the
appellant for grant of interest with effect fromthe date of alleged breach which impliedly meant
that the court hadrejected the claim of the appellant in so far as pendente lite interest
wasconcerned. The omission in not granting the pendente lite interest couldnot be held to be
accidental omission or mistake as was wrongly done bythe trial court vide order dated 30th
November, 1973. The High Court was,therefore, justified in setting aside the aforesaid order by
accepting therevision petition filed by the State.”

(Self-emphasis supplied)

21. If, the facts and circumstances of the present case are seen, in thelight of the decision of the
Hon’ble Supreme Court in Dwaraka Das’s case (supra),it is not in dispute that the claim of the
plaintiffs, in this case, was that they, alongwith the predecessor-in-interest of the proforma
defendants, were the exclusiveowners in possession of the suit land.

22. In the evidence also, the plaintiffs have taken the plea that they, alongwith proforma
defendants, are owners of the suit land. Even otherwise, issues,which are framed, in this case,
are also on the basis of the stand, as taken, by theplaintiffs and the learned trial Court has
decided the said issues in affirmative.Meaning thereby, the proforma defendants are also
entitled for the relief, asclaimed, in the plaint, by the plaintiffs. Correcting the accidental
omission of thewords “and proforma defendants” in the relief is not having any effect on the
natureof relief, granted by the learned trial Court, nor the same falls in the definition
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ofmodification, altering or adding something in the relief, granted by the Court, in thiscase.

23. Merely, in the operative portion of the said judgment, due to omission,this fact has not been
mentioned, does not preclude the learned trial Court fromcorrecting the said omission, as, the
same falls within the definition of ‘accidentalomission/mistake’.

24. In view of the discussions, made hereinabove, the present CivilRevision is allowed and the
order dated 22.09.2022, passed by the learned trialCourt, is set aside and the application, under
Section 152 of CPC, is allowed, byadding the word, after the word plaintiffs ‘and proforma
defendants’, in paraNo.21 of the judgment and decree, dated 16.01.2015, passed by the
learned trialCourt.

25. Pending miscellaneous application(s), if any, shall also stand disposedof.
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